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PROCEEDI NGS

(11: 04 a.m)

JUSTI CE SCALIA: We will hear argunent next

in Case Nunber 10-1261, Credit Sui sse Securities v.

Si monds.

M. Landau, you may proceed.
ORAL ARGUMENT OF CHRI STOPHER LANDAU

ON BEHALF OF THE PETI TI ONERS

MR. LANDAU:. Justice Scalia, and may it

pl ease the Court:

In section 16(b) of the 1934 Exchange Act,

Congress created a cause of action to allow securities

I ssuers to recover

short-swing profits fromcertain

covered persons, but specified that a |lawsuit nust be

brought 2 years after the date the short-swing profit

was realized.
date the defendants filed a section 16(a)
Ninth Crcuit
Nor does the statute say 2 years after

plaintiff discovers the short-swi ng transacti on,

governnment would like to rewmite it.

The statute doesn't say 2 years after the
report, as the
and Respondents would like to have it.

the date the

as the

| would like to make two basic points here

today. First, as this Court recognized in Lanpf, the

2-year tinme limt in section 16(b) is best read as a

period of

repose that can't be extended at all;
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en if section 16(b)'s 2-year tinme limt cou
d, the doctrine of equitable tolling wouldn’
xtend the tinme limt here, where the plainti

diligently to bring a claimand didn't prov

xtraordi nary circunstances precluded her fro

filing. The upshot of these two points is that this

Court shou

Id reverse the Ninth Circuit's decision and

d
t
ff
e

m

remand the case with directions to dism ss the conpl aint

as unti nel

first poin
So it said
di scovery?

and it was

y.
JUSTI CE SOTOVAYOR: Counsel, would --
JUSTI CE G NSBURG:. On your first -- on you

t, you cite Lanpf, but Lanmpf had two l[imts.

-- what was it, 1 year from whatever -- fro
And then it set an outer Iimt at 3 years,

the same thing in Merck. Here we just say

r

m

It just has what seens to ne a plain vanilla statute of

limtation
tolling.
t hat gives

limt that

certainly
that the o
are certai

It doesn't

s that is traditionally subject to equitable
We don't have that special kind of a statute
you one limt and then sets up a further
will be an outer limt.

MR. LANDAU:. Your Honor, with respect, it'
true that a two-pronged tine limt underscor
uter prong is a period of repose, but there
nly no magi c words that Congress has to use.

have to use a two-pronged tine limt to --
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ish the outer limt as a period of repose. In

that's really the lesson of this Court's decisio

in TRWand in Beggerly and Brockanp, that the -- the

background or the default rule, the background rule th
equitable tolling applies, isn't sone kind -- is just
that. 1t's a background rule. And Congress in the te

or structure --

JUSTI CE KAGAN: But what takes you out of

t hat background rule in this case? You don't have the

t wo- pronged structure, which really did, as Justice

G nsburg said, drive the analysis when we -- when we

tal ked about those provisions. So that's not there.

what takes you out of the default position, which is

equitable tolling applies?

MR. LANDAU: Sure, Your Honor. | think --
JUSTI CE KAGAN: The --

MR. LANDAU. The key point, Your Honor, is

that this Congress in the 1934 Exchange Act was

carefully attuned to the issue of tine limts.

Congress -- there was -- there was a |lot of discussion

of thi
est abl

i ssue,

s. This is a not a situation where Congress
ished a liability and just didn't focus on this

as often happens, and left it to background

statute of limtations provisions of other background

rul es.

Congress thought | ong and hard about this.
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Wth respect to the two-prong provisions,
those are the fraud provisions that were set at an outer
limt of 3 years. And then they actually created a
di scovery rule that said: W don't even want people to
wait the whole 3 years; if they discover the facts
underlying their claim we want themto bring it within
a year. So they used discovery to shorten the tinme, not
to extend it.

JUSTI CE KAGAN: Right. But | guess |I'm
still not understanding why, if you |ook at this

provi sion, you would think of this as anything other

than an ordinary statute of limtations. Wat is it
about this provisions -- or, | don't -nean to -- to -- |
mean, you can -- you can make structural argunents. But

-- but you know, what factors do you think in this
provi sion makes it a statute of repose?

MR. LANDAU. Two things, Your Honor. First,
| would like to just finish on the structural point; and
we al so have a textual argunent.

Wth respect to the structure, this, let's
not forget, was enacted at the sane tinme and as part of
the same statute as these other provisions that did use
di scovery provisions to shorten the time limt. Wat
Congress did with respect to 16(b), instead of having

the 3-year outer limt plus a safety valve that would

Alderson Reporting Company
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make you have to sue even sooner, Congress has brought

in the outer

limt. But -- instead of 3 years as in the

2-prong provisions, said you have got to sue within 2

years.

Havi

ng said you have got to sue within 2 years,

t hey decided you didn't need that safety val ve

provision. But it would be very --
JUSTI CE G NSBURG. The problemis it reads
| i ke dozens of statutes of limtations. It says: No

suit nmore than 2 years; and that | think there's the

gener al

limtati

understanding that that limtation, that kind of

on,

there is a presunption that it is subject to

equitable tolling, forfeiture, waiver. And why, if this

one doesn't

use any different words -- why --

MR. LANDAU:. Two things, Your Honor. This

| egi slation -- again, this section 16 is not a

st andal one statute. It was enacted as part of the '34
Act. And so | think -- the sane Congress that set a
hard outer limt of repose for fraud clainms in section

9(e) and 18(c) wouldn't have wanted with respect to this

prophyl actic provision that it is, by definition, both

under- and over-inclusive. It may be --
JUSTI CE KAGAN:  Well, | could turn the
argunment around on you. Congress surely knew how to

wite a statute of repose, because it did it in this

st at ute,

but

it didn't do it with respect to these kinds

Alderson Reporting Company
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of violations. This statute of limtations, |'m going
to call it, reads very differently fromthe two-pronged
positions that we've interpreted in the past.

MR. LANDAU: Again, Your Honor, | think one
point, just to respond to that, and as well to Justice
G nsburg's question. The -- the typical textual hook
for a statute of repose is that it's keyed off of the
defendant's conduct -- 2 years after the defendant does
X, Y, or Z. That is as we quoted Bl ack's Law Dictionary
for this proposition in our brief. The Seventh Circuit,
Justice Posner, had an opinion just |ast week
underscoring this point, the Hy-Vee case, that said the
typical statute of limtations actuallly says 2 years
after the cause of action accrued or after the plaintiff
di scovered, but when you're -- when -- again, we don't
think -- in this case we are not relying solely on the
textual thing, but in terns of nunmbers of guideposts
this is not your classic statute of limtation. |If you

actually start |ooking at them a |ot of them key off of

accrual .

JUSTICE ALITO Is that -- is that true? |If
we were to look at all the statutes of limtations in
the -- in the U S. Code, we would find that they are

generally or exclusively drafted |ike section 1658, the

general statute of limtations provisions, and are

Alderson Reporting Company
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rat her than sone event?

MR. LANDAU: Your Honor, | think we can

say that there is a bright-line rule. Congress --

again, |

of the action

"t

think the nost we can say is that the classic

formul ation of a statute of repose is to key a tine

limt off of the defendant's conduct as opposed to the

accrual .

And again --

JUSTI CE SOTOVAYOR: Well, the problemi

that the injury here is the defendant's conduct, ne

if the nature of the claim as is here,

has received a profit they are not entitled to, the

injury is the sane. The profit belonged to the

shar ehol ders or the corporation, not to the insider

So --

MR. LANDAU. Clearly to the --

S

ani ng

is that soneone

n the

JUSTI CE SOTOVAYOR: -- textually the nature

of the claimhere is the very injury, plaintiff's

i njury.

MR. LANDAU. Well, Your Honor, again, o

the things about this statute that is kind of odd,

ne of

it's

a prophylactic statute that doesn't even require any

injury. | nean, it just says there has got to be
di sgorgenent to the corporation. |It's a little bit
different --
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JUSTI CE SOTOVAYOR: Wel |, disgorgenment is

injury, nmeaning that it's sonething that -- that you are
taki ng away from sonmeone el se.

MR. LANDAU. But it's taking it away from
t he defendant. It doesn't actually nean that actually
sonmebody el se woul d have earned that noney.

JUSTI CE SOTOVAYOR: Tell ne what logic there
Is in reading this as a statute of repose, other than
your argunent about finality and its inportance.

MR. LANDAU: | think --

JUSTI CE SOTOVAYOR: | f we take your
adversary's position that this statute of limtations
was geared under an understanding that an insider would
in fact make the requirenents -- would file the
statements required by 16(a), then it makes absol ute
sense to think of it as a statute of repose. But if
Congress understood that some wouldn't do the statutory
requirement and file in a tinely manner, why woul dn't
equitable tolling be a nore appropriate way to | ook at
this?

MR. LANDAU. | think the key point, Your
Honor, is to look at the 1934 Exchange Act as a whol e,
whi ch includes not only this provision but also
out - and-out fraud provisions that are for intentional,

real hard-core insider trading. That would be sections
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9(e) and 18(c). There is no question that Congress

provi ded a period of repose for those, the outer limt.
And then that raises the question that Justice G nsburg
started with, which is, do you have to have a two-prong
limt? And the answer to that is no, you don't. There
I's no magi ¢ words, as TRW Beggerly and Brockanp show
us. You just have to try to nake sense of the statute
as a whole. And Congress would not have wanted to give
repose to intentional fraudsters but not give repose to
a defendant in a purely prophylactic section 16(b)
action. | think that's the fundanmental thing when you
just step back and | ook at this.

JUSTI CE G NSBURG:. Well, it -- it's not
sinmply prophylactic. | nean, there is an objective that
16(a) expresses. That is, Congress wanted these trades
to be reported and to have this formfiled, Form4
filed. So it's a -- it's a disclosure-forcing
provi sion, 16(a) is. Then why woul d Congress nean for
it to operate to immunize a defendant who has not made
that filing, and who has conceal ed what's supposed to be
reported in 16 -- under 16(a)?

MR. LANDAU: Your Honor, for the sanme reason
t hat Congress woul d have afforded repose even to out and
out fraudsters. Again, Congress was creating vast new

liability here. A fraudster by definition, as sonebody
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12
who woul d be |iable under 18(c) or 9(e), has done kind

of to conceal it. Yet Congress still believed, because
It was creating this vast new liability.

JUSTI CE KAGAN: Judge Posner, M. Landau,
has a theory for why it is that fraud is treated
differently fromthe 16(b) offenses, and it's that it's
much nore inportant to prevent strategic behavior
I nvolving timng in fraud suits -- the stock price goes
up, the stock price goes down -- whereas in these suits
danmages are fixed. It doesn't really matter where you
bring them so it's not nearly as inportant to set a
clear limt.

MR. LANDAU. Well, |ike many of Judge
Posner's theories, it's -- it's a very clever theory.
But in a sense, it msses the fundamental truth that
when Congress is granting repose it is trying to allow
people to turn the page on sonmething in their past. The
| dea that Congress would grant repose to nore cul pable
peopl e but not to | ess cul pabl e people --

JUSTI CE KAGAN: Well, you have one theory,
whi ch deals with cul pability; and he has another theory,
whi ch deals with strategic behavior. And | don't know
how to pick between those two theories, to tell you the
truth. The text doesn't suggest which one Congress was

t hi nki ng about. And that puts ne back, and let's | ook

Alderson Reporting Company
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13

to this provision, and this provision | ooks |ike an
ordinary vanilla statute of limtations.

MR. LANDAU:. Well, again, the only thing
will say on repose before -- and | would like to turn
t hen, because we certainly don't need repose to win this
case, and -- and while we think it is best
characterized, this Court in Lanpf had occasion to | ook
at all of the, the various tine limts and see how t hey
all worked together. And this Court characterized
Section 16(b) as a statute of repose.

To be sure, that was dicta because Lanpf,
itself was not a 16(b) case. But it was -- it was -- it
was a statenent or it was a recogniti-on that came after
| ooking at all of these, and it would be strange now to
say that, in fact, the 16(b) time period is
potentially -- the Court said it was nore restrictive,
and both the majority and Justice Kennedy in dissent
agreed that it was a statute of repose.

JUSTI CE SCALI A: O course, Lanmpf was a
di saster, wasn't it? Congress had to try to patch up
what we had done.

MR. LANDAU. Absolutely not, Your Honor.

(Laughter.)

MR. LANDAU. Lanpf stands as a | andmarKk.

But -- but |let me make clear, Your Honor. Qur position

Alderson Reporting Company
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14

here today doesn't depend on this being a statute of
repose, because even if this 2-year tine limt --

JUSTICE ALITO Before you turn away from
the statute of repose, could |I just ask you one nore
guestion --

MR. LANDAU. Absol utely.

JUSTICE ALITG -- on -- on that? If -- if
16(a) reports are not filed, howlikely is it that a
potential 16(b) plaintiff will find out within the
2-year period that there were these trades?

MR. LANDAU: Your Honor, they can find out
in many ways, the same ways that any other securities
plaintiff, including a fraud securiti-es plaintiff, can
find out. There are corporate books and records that
can be exam ned. There are other SEC filings and SEC
I nvestigations. There is other litigation. This could
cone up in an estate discovery -- estate or divorce
proceedi ngs. There are whistle blowers, confidenti al
i nformers, brokers, counterparts -- counterparties.

Again, if Congress had wanted the Section
16(a) disclosure to be the trigger under Section 16(b),
it could have done so. And in fact, as we noted in our
brief, there was an early draft in the House that
created a two-prong provision and established for -- you

know, it's an outer limt of 3 years and an inner limt

Alderson Reporting Company
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of 6 nonths after the 16(a) disclosure.

JUSTICE ALITO. What would -- what are the
other filings that m ght disclose this?

MR. LANDAU. Well, Your Honor, again,
like -- this case is a good exanple. 1In this very case,

the contradiction at the heart of the plaintiff's case
is that they say, well, it can't possibly be discovered
w thout a 16(a) filing. There was no section 16(a)
filing. To this day, they say the statute of limtation
has not started to run.

JUSTI CE SOTOVAYOR: |Is there a public
docunent that a -- that a shareholder can | ook at to see
whet her an insider has traded within-6 nonths?

MR. LANDAU: Well, Your Honor, there is not
a -- there is not a Form 4, which is a public document.
But not every securities filing requires a public
docunent. In --

JUSTI CE SOTOVAYOR: | didn't ask that. |'m
goi ng back to Justice Alito's question, which is how
easy is it to find out without the 16(a)?

MR. LANDAU: Well, again, there may be SEC
filings. There are --

JUSTI CE SOTOVAYOR: That's a big thing. |
didn't ask maybe.

MR. LANDAU: Well, no, there -- there are

Alderson Reporting Company
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SEC filings that conpanies are required to make. There
are -- again, this is not a -- a -- selling -- buying
and selling shares is not sonething that can be done
alone in the dark of night. You need to have ot her
peopl e involved with you. You need to have brokers
conplicit. You -- it is a large amunt of shares. The
counterparties.

JUSTI CE SOTOVAYOR: So what is the
| i kel i hood that a broker's going to turn you in?

MR. LANDAU: There are whistle blowers.
That's the -- that's the --

JUSTI CE SOTOVAYOR: That's a very nice
thing, but how likely is that?

MR. LANDAU: Your Honor, brokers have their
own responsibilities. A broker could be held liable as
an aider or abettor to a violation.

JUSTI CE SOTOVAYOR: How woul d the broker
know that the -- that his principal didn't file a form
he was required to?

MR. LANDAU. Well, again, the -- the broker

may get suspicious if the -- a broker may actually be
checking. If a-- if a-- if a CEO of a corporation is
suddenly selling all these things -- again, this is no

different than the way a securities plaintiff in an out

and out fraud case -- and those are brought every day,
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Your Honor.

But again, | think the point here is that,
regardl ess of whether this is repose, even if you say
that this can be extended, it's certainly can't be
extended in the way that the Ninth Circuit extended it.
And we and the SEC, the governnment, agree on this: That
the Ninth Circuit adopted this absolute black letter
rule that says, it is tolled -- it doesn't even start to
run unless and until the section 16(a) report is filed.

JUSTI CE Gl NSBURG: How about the Second
Circuit rule?

MR. LANDAU: The Second Circuit rule is nore
of a notice approach that says that i-t -- but again,
Your Honor, the problemw th the Second Circuit's
approach is that it doesn't reflect traditional
background norns of equitable tolling. Then if you say
it's not a statute of repose, then what do you do just
to figure out what Congress would have want ed?

You say Congress |egislates against the --
the -- the backdrop of these kind of equitable
doctrines. So let's |ook at what equitable tolling
consi sts of.

This Court in many cases over the years --
it's been dealing with equitable tolling since al nost

the first days of the Court, well into the 19th century.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

18

In the nost recent cases, the Court has made clear, in

t he Holl and case, for instance, just two ternms ago, that
equitable tolling traditionally has two m ni num

requi renments.

First, there has to be diligence on the part
of the plaintiff. And in this context that neans does a
reasonable -- did the plaintiff know or would a
reasonably diligent sharehol der have reason to know of
the claim and second, extraordinary circunstances.

And so, with respect to the Second Circuit's
decision in Litzler, Your Honor, that you nentioned, |
think it departs fromtraditional equitable tolling
in -- in a couple of ways. Most particularly it limts
it to actual know edge. It doesn't say "know or shoul d
have known," which again is the background rule, as we
and the governnent agree.

The second thing with respect to Litzler
where it departs fromthe background rule is it says
that it is -- per se gives rise to equitable tolling not
to file the section 16(a) and doesn't include any kind
of cul pability on the defendant's part. And Judge
Jacobs, in footnote 5 of Litzler, dropped a footnote
saying that he would prefer to announce a tolling rule
t hat was nore consonant with, again, background rul es of

equitable tolling, that said only when the failure to
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file the Section 16(a) was unreasonable or -- or

i ntenti onal, because he could say otherw se you coul d
have a purely technical or inadvertent violation that
woul d give rise potentially to equitable tolling, and he
didn't think that was right.

JUSTI CE KAGAN: M. Landau, if we were to
agree with you on one or both of those two things,
woul dn't the normal course be to remand? And what's
your best argunent for why we should decide it?

MR. LANDAU. Qur best argunment, Your Honor,
Is that the district court in this case already decided
the very issue here. The district court said it is
undi sputed, just on the pleadings, that -- that they
knew or shoul d have known.

This case is probably the npst egregious
ki nd of case that you can see for this proposition,
because everything here is a replay of the |IPO
litigation and even the Billing case that came all the
way to this Court. This case was filed just a few

nonths after this Court decided Billing. And in

particular -- they have now -- the Respondents have cone
and said: Well, what we didn't know here was group, and
we didn't know that the -- the underwiters were in a

conspiracy with the issuer insiders, and that was the

pi ece of the puzzle that we were mssing. And --
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JUSTI CE GINSBURG: We had to accept the
plaintiffs' allegations as true. You nay well be right
that they really knew or they should have known. But at
this stage we can't nmke that judgnment because we have
to accept the plaintiffs' allegations as true.

MR. LANDAU:. Correct, Your Honor, but you
are entitled, in deciding that, to | ook at their own
pl eadings. And there is two inportant things fromtheir
own pl eadi ngs.

First, if you |look at their conplaint,
it's -- it alleges lock-up as its theory of group. It
says the plaintiffs and the -- the underwiters and the
I ssuer insiders fornmed a 16(a) group-because they had
t hese | ock-up agreenments. Well, those |ock-up
agreenments were publicly known as early as the
prospectus of these IPGCs, so the -- the | ock-up
agreenent was no secret.

Second, they say, well, we -- even though
| ock-up m ght have been out there, we didn't know there
was an underprici ng- based conspiracy. And even assum ng
they could try and slice and dice it |ike that according
to the -- the legal theory, the fact is in their notion
to dismss in the district court, they cited -- this is
docket 58 in the district court, pages 1 to 2 -- they --

they go at |l ength about the academc literature
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regardi ng a conspiracy between underwriters and issuer
i nsiders that they say gives legitimcy to their
substantive claim

But that includes lots of articles,
i ncluding a 2004 article -- again, 2005 would be 2 years
before they filed. So they are relying in their
opposition to our notion to dism ss on an article --
there is a lengthy footnote that says there is a ton of
academ c research on this particular theory. So
basically, a remand i s unnecessary because the -- the
pl eaded facts by the plaintiff thenselves show this is
untinely as a matter of |aw.

| would like to reserve the bal ance of ny
time, if there's no further questions.

Thank you.

ORAL ARGUMENT OF JEFFREY B. WALL,

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE

MR. WALL: Justice Scalia, and may it pl ease
t he Court:

|"d like to start where Justices G nsburg
and Kagan did, because if you picked up this statute it
woul d I ook for all intents and purposes |ike an ordinary
statute of limtations. And the question then is, how
has Congress rebutted that presunption of equitable

tolling either as a matter of text, context or
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structure?

And as | understand it, Petitioners have two
basi ¢ argunents, both of which are incorrect. The first
Is textual. They say, well, it runs fromthe time of
t he conpl ai ned-of event. But the reason they can't put
too nuch weight on that, Justice Alito, is because if
t hey | ooked through the statutes and the Court's cases,

t hey woul d cone across cases |i ke Exploration Conpany,

or Delaware State College, where the statute ran from
the time of the conpl ai ned-of event and this Court
treated it as an ordinary statute of limtations subject
to applicable for tolling. And they'd cone across
Beggerly, which ran from accrual, and yet the Court said
statute of repose, not subject to equitable tolling.

JUSTICE ALITO. Well, if you were drafting a
statute of repose, how would you phrase it other than
the way this is phrased?

MR. WALL: | think normally what Congress
does is it says there should be no jurisdiction after a
particular time, because it's not trying to
differentiate anong the application of different
equi t abl e background princi pl es.

But there are statutes --

JUSTI CE SCALI A: Yes, but we've -- we've

said that, under our recent jurisprudence anyway, we
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would -- we would treat that as a statute of
limtations. And | assune we'd treat it |ike a normal
statute of limtations subject to tolling?

MR. WALL: Justice --

JUSTI CE SCALI A: Do you think whenever --
whenever we encounter a -- a statute of limtations that
is -- is phrased in jurisdictional term there can be no

tolling?

MR. WALL: | think, Justice Scalia, that
where you have statutes that say there shall be no
jurisdiction after a particular tinme, this Court has
read themto cut off equitable tolling after that tine.
But Congress could have witten the statute to say the
time limt shall not be tolled. And there are statutes
li ke that. Now, nost of those statutes say there shall
be no tolling except in particular circunstances,
because Congress has considered it nmore finely. But
t hey coul d make the prohibition absol ute.

And the second argunent that | understand
Petitioners to have is basically structural. They say,
wel |, |l ook, they borrowed the | anguage fromthe outer
prong of the two-prong limt.

JUSTICE ALITO Before you get to that, do
you have an exanple of a -- a classic statute of repose

that we -- | could |ook at to see how they should be
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phrased, and not one that says that there shall be
tolling -- there shall not be tolling except in some
ci rcunst ances, one that just says, "this is it; no
tolling whatsoever"?

MR. WALL: You nean other than statutes as
in Merck and Lanpf, et al., where there were tiered
structures?

JUSTICE ALITO Right. A standal one
provi si on.

MR. WALL: | think that the statute in

Beggerly was an exanple where the Court said, even

24

t hough it runs fromaccrual, it incorporates a discovery

rule and it sets a 12-year Ilimt. So textually and
contextually -- | nmean, | don't think there is any
classic formulation. | think that's why Petitioners
can't point you to anything, because the courts always
|l ook to all the indicia of statutory meaning: Text,
context and structure. So the sanme | anguage can create
a statute of limtations or repose.

So in Lampf and Merck, if those statutes
hadn't had a two-tiered structure, just the |anguage of
the outer prong of the statute alone, | think the Court
woul d have treated it as a statute of |limtations. The
Court didn't say in Lanpf that |anguage creates a

statute of repose, full stop. It drew a structural
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I nference by | ooking at both of the prongs and conparing
themto each other.

So when Petitioners say, whoa, but they've
borrowed the | anguage of the outer limt and we know
that's repose, well, we only know it's repose in the
t wo- pronged provi sions because of their structure. And
this provision doesn't have that structure.

So | don't think I can point you to any
classic fornul ation, because the same words can be
either limtation or repose, dependi ng on what el se

Congress does in that statute.

JUSTI CE SCALIA: | don't -- | think you
understate the -- the strength of the Petitioners'
argument in -- in this regard. It seens to ne where you

say, you know, 3 years unless the plaintiff knows sooner
than that, and then you say 2 years unless the plaintiff
knows earlier than that, and then you say 2 years, it
seens to ne that the inplication is 2 years, period.
Whet her the plaintiff knows earlier, |ater, doesn't
matter.

MR. WALL: Justice Scalia, | don't know what
el se to say except that that would overrul e Exploration
Conpany and Del aware State Coll ege.

JUSTI CE BREYER: That's what we said in

Merck. | mean, wasn't Merck just like that? It says a

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

26

cause of action can be or whatever -- it may not be
brought -- nmay be brought not later than the earlier of
2 years after the discovery of the facts or 5 years
after the violation.

| take it that neans 5 years after the
viol ation. Forget about the discovery of the facts.

MR. WALL: Well, that's right, but the --

t he reason that that |anguage created a period of repose
was because of the structural inference. | took

Justice Scalia's hypothetical to be if the statute just
said no suit shall be brought nmore than X years after

t he viol ation.

JUSTI CE SCALI A: Well, but what if those
three provisions had been -- you know, followed each
ot her imediately. You know, 3 years unless, you
know -- with a cutoff that would nmake it shorter, and
2 years with a cutoff that would nake it shorter, and
then a third one just says 2 years. You think there
woul d be no inplication that the 2 years nmeans 2 years,
period?

MR. WALL: | -- 1 think the inplication
woul d be that in the others Congress created a period of
repose by using very specific |anguage to do that. And
in the third, it didn"t. It wote it |ike an ordinary

statute of limtations. Now, it could have written it
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differently, Justice Scalia. It could have said "no
suit shall be brought after X time," which is the

ordi nary | anguage of statute of limtations. "And that
time shall not be tolled."” Congress has done that in
ot her statutes.

JUSTI CE GINSBURG: If you extinguish the
claim-- the statute of limtations doesn't term nate
the claim It just says you can't get a remedy if you
sue too late. But there are statutes that say you have
no claimafter X time, and that would certainly be a
repose. You have no right anynore after that.

MR. WALL: No question. That's certainly
true. |If the Court --

JUSTI CE SCALI A: Maybe -- maybe you' d better
go -- well, go on. | think you better go to the other
poi nt, because | want to know whether you differ from
the Petitioner on the second point. As | understand the
Petitioner, he does -- he does not think that you reach
the same result if indeed the violation had been
noni ntentional. Now, do you take that position as well?

MR. WALL: No, Justice Scalia. | think that
Is the one place in everything M. Landau said where
there is daylight between the Petitioners' position and
ours. In the governnent's view, the traditional

equitable rule is the statute is tolled until the
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pl aintiff has actual or constructive notice of the facts
underlying her claim It doesn't matter whether the
conceal ment of those facts by the defendant that gives
rise to the --

JUSTI CE KAGAN: But is that right, M. Wall?
| mean, don't we usually | ook when we are thinking about
equi tabl e doctrines as to whether the defendant has
cl ean hands? You know, whether the defendant is
cul pable or not seens to matter a good deal when we are
t hi nki ng about consi derati ons of equity.

MR. WALL: Absolutely. And | think in many
fraud and conceal nent cases, where you are not talking
about a duty of disclosure, either common | aw or
statutorily, you do have affirmative m sconduct. But
it's a different question when Congress has conme in and
told the defendants by | aw what they have to do. For
t he defendant then to breach that statutory duty -- |
t hi nk Congress has already told them what they have to
do in this context.

JUSTI CE KAGAN: But | think M. Landau's
point -- it was a strong part of his brief, | think --
was that there was no reason why his clients would have
t hought that they had a disclosure obligation in the
first place. So it wasn't that they were | ooking at

this disclosure application and saying: W don't feel
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like it. They were saying: W're not covered by it.

MR. WALL: That just goes to Justice
G nsburg's point, I think, which is that where a
plaintiff can sufficiently plead a section 16(b) case at
the notion to dism ss stage to survive dism ssal under
| gbal and Twonbly, everyone agrees that if you' ve got a
16(b) potential violation, you have got a reporting duty
under 16(a). You can't have liability for a trade under
(b) that you weren't required to report under (a).

So if the plaintiff can sufficiently plead a
case at the nmotion to dism ss stage under 16(b), by
definition the plaintiff has sufficiently pleaded that
t he defendant violated a reporting obligation --

JUSTICE ALITO Now why is that true?
Sonmebody could be a -- an insider wthout know ng that
t he person was an insider.

MR. WALL: That's right. But 16(a), except

for the crimnal sanctions, is a strict liability
provision. If you are an insider and you fail to file,
you've violated 16(a). Now, you know, it's a separate

question on 16(b), but | think everyone here agrees that
if you have a violation of (b) you necessarily have a
violation of (a). You can't be forced to disgorge the
profits froma trade you weren't required to report.

JUSTI CE ALI TGO No, | understand that. But
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| thought the point was -- | thought the question was
whet her there is the kind of conceal nent that woul d

I nvoke equitable tolling when the conceal nent is not

done know ngly, when it is not done in -- in know ng
breach of a disclosure obligation.

MR. WALL: | think the -- the breach of a
duty, a statutory or common | aw duty, especially where
that duty is designed to aid in the enforcenent of a
private right of action, is and has been considered by
courts to be conceal nent. Wthout | ooking at whether
the fiduciary just accidentally or inadvertently --

JUSTI CE BREYER: There are two different
doctrines, | gather. One is equitablle -- equitable
tolling. The other is sonetines called equitable
est oppel or fraudul ent conceal nent. But whatever you
call them if you take your position, a person who
really thinks he doesn't have to file and so he doesn't
file will be liable forever, there will be no statute of
limtations because the plaintiff wll never find out.
Maybe 50 years later, all right.

If you take the opposite position, then you
will prevent plaintiffs in borderline cases from
bringing suits because they aren't going to find out if
sonebody thinks it's a borderline case. | see one harm

one way, one harmthe other way. You are arguing that
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the second harmis the worst harm Okay, why? Wat's
t he argunent.

MR. WALL: Justice Breyer, | want to fight
t he prem se.

JUSTI CE BREYER: No, |I'mmaking it for
you -- |'m maki ng your argunment or |I'mtrying to.

(Laughter.)

JUSTICE BREYER:. |'msaying it's sonething
on your side and sonething on the other side. If he's
arguing it, you are wong. Because if there is no bad
conduct by the defendant, he honestly thinks he doesn't
have to file, then the statute never runs. Okay?

MR. WALL: We have --

JUSTI CE BREYER: But on the other hand his
position leads to the plaintiff never being able to sue
in borderline cases. Which is worse?

MR. WALL: You are absolutely right. They
are both bad. W' ve occupied the reasonable m ddl e
ground. Hope you like it.

(Laughter. )

JUSTI CE SCALI A: Thank you, M. Wall.
That's a nice note on which to end.

M. Tilden, we will hear from you.

ORAL ARGUMENT OF JEFFREY |. TILDEN

ON BEHALF OF THE RESPONDENT
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MR. TILDEN: Justice Scalia, and may it

pl ease the Court:

The underwriters argunment and the
governnment's for that matter are founded on the notion
t hat Congress wanted someone who violated 16a to receive
the benefit of the statute of limtations or repose in
16b.

16b is unique in the securities |aw and
perhaps in the law generally, in that the plaintiff
suffers no injury and recovers no damages. There is no
triggering event, unlike a fraud case, their stock
drops, to suggest that you have been harned. 16b is 99%
of the tinme irrelevant without a 16a-filing. As a
matter of logic, it makes no sense to provide the one
who vi ol ates 16b an escape liability because they al so
vi ol ate 16a.

JUSTICE ALITGO Well, what about as a matter
of | anguage, whether or not 16b is a -- whether it's a
statute of a repose or a statute of limtations, it
tells you exactly when the time is supposed to begin to
run, fromthe -- fromthe realization of the profit.
And you want to say no, it doesn't begin to run from
that point, it begins to run fromthe point when sone
ot her conpletely different external event occurs, if it

ever does occur, which is the filing of the 16a report.
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Texturally, how do you get to that?

MR. TILDEN:. W get here -- get there this
way, Your Honor. The court several tines recognized
that 16b and 16a were interrelated. The [imtations
period i ndeed provides, in the second sentence "such
profit and no such suit for such profit. " Well, what
profit and what suit are those?

To answer that question we nust go to the
first sentence which refers to the profit of such
beneficial owner, director and officer. \Wo are they?
To know that we nust go to 16a which is a single
sentence statutory command that directs "beneficial
owners of nmore than 10% directors and officers to file
the formprovided for below " 16b is a statute of
limtations for those who file the form

There is no statute of limtations in 16b
for those who do not. The statute of repose contended

for by the underwiters here would have this unique

feature: It would run invisibly to all but the
def endant. No one else has any notice, the clock is
ticking, but the defendant. This has a -- an

attractiveness if you are the defendant, but it doesn't
work well for the rest of us. No know edge of a
triggering event and its running in the face of an

affirmative statutory duty.
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JUSTI CE KAGAN: But | think you are arguing
agai nst the nost extreme position. Another position is
just regardless of whether there's been a filing, if the

person knew or should have known, if a reasonabl e person
woul d have known, even if there were no filing, that's
enough.

MR. TILDEN: Your Honor, the -- there are
several responses to that. 16a we believe is the
di scovery rule. Congress |ooked at this and commanded
insiders to put the information in a particul ar
| ocation, so that sharehol ders who have the primry
enf orcenent authority under 16b can go find it there.

In the face of that congressional dictate,
can we graft an appendage on to the statute that says
notw t hstandi ng the fact that the sharehol der was told
that he or she could go | ook there and notw t hstandi ng
the fact that they went to | ook there and there was
not hi ng there, they nust nonethel ess go el sewhere.
Congress said sharehol der, go | ook behind door nunber 16
to see if the information is there.

JUSTI CE SCALI A: They need not go el sewnhere,
but when they have gone el sewhere and found out -- |
mean in this case it was not just that you reasonably
shoul d have known it's that you did know. Isn't -- am|

ri ght about that?
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MR. TILDEN: No, sir, you are not right.

JUSTI CE SCALI A: Ckay.

MR. TILDEN. We alleged in the claima -- a
consci ous agreenent between the underwiters and key
deci si onnakers at the issuer underpriced the IPO. This
Is extraordinarily counterintuitive behavior. It is not
listed or mentioned at all in the IPOfiling in '02.
Judge Scheindlin's opinion in '03 nowhere refers to
group, agreenment, contract, conspiracy.

JUSTI CE KAGAN: So that would be --

JUSTI CE SCALIA: |s that necessary to your
cause of action?

MR. TILDEN: A group plairnly is. A group
is. It's a footnote, Your Honor.

JUSTI CE SOTOVAYOR: Tell ne what was hidden
fromyou in the prior filings in the academc literature
t hat your adversary points to? All of the facts you've
just recited have been witten about extensively for
years and years. So, what new information did you
receive, told you that you should file a |lawsuit?

MR. TILDEN: Your Honor, | disagree with the
prem se, but let ne work backwards. First, if we were
to apply a vanilla formdiscovery rule like Merck
knowl edge of the particular facts of the transaction, to

this day no one has know edge of the purchase and sal es
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within six nonths and the profits. Those are el enents
of a 16 -- I"msorry a 16b claim we |ack know edge.

Two, whatever it is a reasonable sharehol der
ought to do to trigger a Merck-like plain vanilla
di scovery rule, we have gone far beyond that. W cannot
| npose on a sharehol der the obligation to read the
journal of financial managenent or to follow a Harvard
synposium Three -- and this --

JUSTI CE SOTOVAYOR: You nean to tell ne that
sonebody's investing in the anpunts that are invested
here and they are not following the fact that this has
been the center of securities litigation for years?

MR. TILDEN: Your Honor, ‘this is a -- not a
garden variety 16b violation. | agree with you
conpl etely regarding our |evel of involvenent, but | do
not believe we present a standard 16b claim But to
answer directly your question, the group allegation that
underwriters and key deci si onmakers of the issuer
conspired together is not in the I PO case. The
al l egation there was this: That the underwriters were
getting unreveal ed conpensation that should have been
di scl osed. Should have been disclosed and was not.
Underwriter conpensation and the allegation against the
i nsiders was that they knowi ngly or recklessly signed

t he prospectus.
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It's page, | believe, 310 of Judge

Scheindlin's opinion. So that is all that is alleged
there. There is no group activity, no notion that this
acted in concert or that they were acting in concert.
The notion that someone woul d deliberately underprice
their PO first appeared in the scholarly research at a
Spring of '09 Harvard synposium a year and a half after
we filed our claim

JUSTI CE SOTOVAYOR: Could you answer what |
consider a very strong argunment on their side, which is
Congress who creates a statute of repose for intentional
conduct |ike fraud, why would they not create a statute
of repose for what is a strict liability statute?

MR. TILDEN: The fraud case is all about --
i nvol ve, Your Honor, sonmeone who has reason to know t hat
t hey have been defrauded. It may only be that they
bought their stock of X, and now, it's selling for half
of X, but they know sonet hi ng has happened. There is no
injury here. The 16b Plaintiff has suffered no injury.
It's critical to an understandi ng of what the Congress
contenpl ated at the tine.

JUSTI CE SCALI A2 One would think, if the 16b
Plaintiff has really suffered no injury, it would be al
the more |ikely that Congress would want a statute of

repose.
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MR. TI LDEN: | don't believe, Your Honor --

the 1934 legislative history made it clear -- makes it

clear that Congress was extraordinarily concerned about
a broad sweep of m sconduct in the '20s. They intended
arule that in this Court's |anguage in Reliance

El ectric would be flat, sweeping, and arbitrary. They

i ntended to squeeze every penny of profit out of these

transactions, and they did so in 16(b).

This is not a trap for the unwary. Congress
has said you cannot be unwary. If you are an insider,
you nust be wary. You nust be wary. That's what
Congress has said.

If we are concerned about- how this m ght

wor k going forward, and the underwriters have raised a

parade of horribles -- "oh, this is what will happen if
the Court adopts our position” -- one thing we m ght do
if we want to know what will occur in the next 64 or

77 years is | ook backwards at the |last 64 or 77 years.
The Wi ttaker rule has been the rule in nost of the
United States for virtually the entirety of the | ast
77 years.

JUSTI CE BREYER: Maybe it's worked out, but
| don't understand it. | nean, why not just treat it
| i ke a special -- regular statute of limtations? You

say that the profit is nade on day 1. It was nade by an
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I nsider, and if your client finds out about it or
reasonably should find out about it, then the statute
begins to run.

MR. TILDEN: Your Honor --

JUSTI CE BREYER: Otherwise it's tolled,
period. Sinple, sanme as every other statute. Wat's
wrong with that?

MR. TILDEN: Well, we don't believe the
congressi onal design contenplated tolling. Congress
told sharehol ders we could go ook in a particular
pl ace. But here's one other problemwth it.

JUSTI CE BREYER: But there are people, you
see, who don't know. There are always borderline cases,
sone people, whether it's this one or not, think maybe
they don't have to file. They think they are outside
the statute. So they don't. Ckay?

You are protected. |If they don't file, and
you woul dn't reasonably find out about it, fine. But
when you find out about it or should have, not fine.
It's very sinmple, and nmakes everything logical. It
seens to be fair to your client, certainly.

MR. TILDEN:. It nmay be sinple and fair, Your

Honor. We -- we don't believe it's what the | anguage of
the statute provides for. It also suffers fromthis
addi tional defect: under the statute in this Court's
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opinion in Gollust v. Mendell, the standing requirenent
for 16(b) is that you own shares at the tine of
Institution of the action. This can be years subsequent
to the events thensel ves.

Can we adopt a statute of limtation, a
di scovery rule that runs agai nst soneone who has not yet
requi red standing under Gollust? | wonder if we can.
It seens to ne to defeat the special standing that
Congress intended 16(b) shareholders to have. You
acqui re standi ng on day 700 when you purchase your
shares, only to find that you have no cl ai m because you
were having inputed to you sonething that a sharehol der,
whi ch you were not, knew or should have known 3 years
earlier. Could that be --

JUSTICE KAGAN:. M. -- M. Tilden, is there
any other context in which we would extend the
statute -- or we have extended or any court has extended
a statute of limtations without requiring that the
plaintiff be reasonably diligent? Can you point to any
ot her exanple of that?

MR. TILDEN: | cannot -- | cannot, Your
Honor, but | can also not point to a statute of
limtations such as this one that follows i mmediately on
an affirmative disclosure obligation inposed on the

def endant .
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To answer a question Justice Alito raised in
response to one of ny colleagues, | believe the best
anal ysis of the difference between a statute of
limtations and a statute of repose by this Court
recently is in the Beach v. Ocwen opinion. And in Beach
the Court analyzed the Truth in Lending Act and
concl uded the | anguage that said 3 years after the
transaction the right of rescission shall cease, was the
statute of repose. It was conpletely clear. It did not
rely on a discovery rule incorporated therein; it did
not require a -- did not rely on a second prong. Beach
cites the -- a prom nent Harvard Law Review article at
63, Harvard Law Review, and is a wonderful analysis of
this Court's work on this subject.

A kernel of the motivation in the
underwriters' briefing is the notion that liability
under 16(b) is draconian, that they're -- that it's
harsh. It's inportant to note that all you have to do
under 16(b) is give back profit that never belonged to
you. In the words of the statute, it inured to the
corporation; you weren't entitled to it. |It's as if the
penalty for bank robbery were that you nerely had to
gi ve the noney back. No attorneys' fees, you don't have
to return your principal, you just give the noney back

Finally I would |ike to address a difference
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bet ween the Whittaker decision and the Litzler decision,
briefly. Both of these courts found that 16(b) only
wor ked by virtue of 16(a). In VWhittaker the Ninth
Circuit said only by full conpliance with 16(a) do your
16(b) rights mean anything; and in Litzler the Second
Circuit said 16(b) only works because of the absol ute
duty of disclosure placed on the defendant. We agree
wth that. W disagree with ny buddy, M. Landau.

Most trading today occurs electronically in
the dark of night; it is invisible to everyone el se.

But if the Court gets to the position where it is
debating whet her Whittaker or Litzler ought to be the
rule --

JUSTI CE SOTOVAYOR: O the SG s.

MR. TILDEN: -- or the SGs, we would offer
this: There is no reported decision in which Wittaker
and Litzler will yield different results in our view.
Whittaker is a bright-line rule of the kind Congress
intended. Litzler is arule that in its own words
requi res "conceivably discovery and trial.

JUSTICE ALITO And it requires actual -- is
that right? 1t requires actual know edge on the part of
the plaintiff?

MR. TILDEN: Yes, sir.

JUSTI CE ALI TO. Does that nake any sense,
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given the -- the class of individuals who are plaintiffs
in 16(b) cases?

MR. TILDEN: We don't --

JUSTI CE ALI TGO  Sonebody who -- who is found
for purposes of litigation very often to have purchased
the stock long after all of this takes place, so the
| awyer who wants to bring this suit can just go out and
find sonmebody who knows nothing? Isn't that right?

MR. TILDEN: The -- there is much | want to
say in response to that. The underwiters contended in
the | ower courts for a subjective rule. No party before
this Court contends for a subjective rule. W do not
believe that -- Wittaker is not a subjective rule, and
| do not believe that Judge Jacobs in Litzler was
arguing for a subjective rule.

What he envisioned -- he -- the judge had a
fair concern in the abstract. He said |look, if they
don't file the formbut the identical information is
available to all the world everywhere else, what's w ong
with that? Well, there's nothing wong with it, except
that it's never available to all the world anywhere
el se. No other securities filings reveal this.

Congress told us to go | ook in one place, and not
anywhere else. But the Litzler court | don't think

envi si oned an actual notice rule. When it said
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information as clear as 2 plus 2, | believe it was
seeki ng an objective rule, Wiittaker-1like, |ooking for
Whi ttaker acquittal and information. W don't believe
such a thing exists. That said, the Litzler rule
requi res discovery in trial

If the rules don't achieve different
results, then we have the choice between applying a rule
that is just speedy and efficient -- Whittaker, and a
rule that a just, slow and costly -- Litzler. Sone
versi on of Ockham s Razor, if nothing else, ought to
support the application of the Whittaker rule and not
the Litzler should the Court find itself in that
posi tion.

Here's the last thing I'd say and then |
will be quiet. Today is the first tinme this Court has
anal yzed the issue before it, but it's come up
repeatedly in the |lower courts over the last 77 years
and with one exception, 1954 in the Mddle District of
Pennsyl vani a, the courts have unani mously rejected the
petition -- the position contended for by both the
underwiters here and the governnment. The rule has been
Whittaker or a Litzler variant of it everywhere, all the
time.

In 1934 the purchase or sale of a stock

requi red the actual know edge of sonme ot her people.
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Today it is an inpersonal electronic transaction, often
at home in the mddle of the night, invisible to
everyone. |Insider trading was hard enough to uncover
then, it's gotten harder now We do not believe that
Congress envisioned that any additional burden would be
pl aced on a sharehol der by forcing to learn this
undet ect abl e conduct within 2 years.

The nost, in our view, fanous pronouncenment
by this Court with respect to the interpretation of
16(b) is out of the Reliance Electric opinion in 1962.
In Reliance the Court said, faced with a question, two
conpeting interpretations of the statute, the Court
should -- should select that interpretation that best
serves the congressi onal purpose of curbing short-sw ng
specul ati on by insiders.

JUSTI CE SCALI A: The problem -- the problem
| have with your argunent is, it's a very strange
statute of limtations. Accepting that it is not a
statute of repose, it says, you know, you have 2 years
after the -- the transaction that was failed to be
reported.

And you want to say what it nmeans is you
have 2 years fromthe time it was reported. Congress
woul d have said that. [It's so easy to say that. Two

years fromthe reporting.
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MR. TILDEN: | grant you it could have said

ot herwi se, Your Honor, but we --

JUSTI CE SCALIA: But | don't know any ot her
statute of limtations that achieves the result that you
want that puts it that way.

MR. TILDEN: Every other statute of
limtations we can think of, Your Honor, involves a
plaintiff who has reason to know of some harm and
i ncidentally, where it covers damages. 16(b) Plaintiff
has no reason to know of harm and recovers no danages.

Ri ght ?

If I -- let's take a case that is seen every
day and every nonth, probably in every State in the
country. A |lawnnower accident and a child or a teenager
| oses a toe. You may not know anythi ng about | awnnower
design. You may not know anyt hi ng about your State's
product liability act or ANSI standards or the litany of
breach, causation and damages, but you do know that you
used to have ten toes and now you have nine.

There is no equivalent. The 16(b) plaintiff
does not know insider trading has occurred and won't
know unl ess he or she is told. They do not know soneone
el se sonewhere has nine toes. As far as they know
everybody still has all of their toes.

No other statute of |limtations will serve
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as an anal og here because of the unique character of
16(b). The plaintiff has no injury and recovers no
damages. We don't believe we can fairly | ook at other
statutes of limtation as a nodel given that

di stinction.

The Reliance Electric court concluded if --
i f you have a choice, you should select that
I nterpretation that best serves the goal of short-sw ng
tradi ng by insiders.

We believe the -- the case before the Court
can and shoul d be determ ned based on the wording of
16(b) itself. The limtations period in (b) applies to
those who file the formin (a). But .if the Court
bel i eves that the textual analysis is less clear than we
think, the Ninth Circuit should be affirnmed based on the
I nterpretive principles of Reliance Electric,
nonet hel ess.

If there are no other questions, | wll sit
down.

JUSTI CE SCALI A: Thank you, M. Tilden.

M . Landau, you have 4 m nutes.

REBUTTAL ARGUMENT OF CHRI STOPHER LANDAU
ON BEHALF OF THE PETI TI ONERS
MR. LANDAU:. Thank you, Your Honor. Very

briefly, just on repose, two quick points.
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If there is any one thenme that runs through
this Court's 16(b) jurisprudence, it's that precisely
because the -- Section 16(b) is prophylactic, it should
be interpreted in a literal and nechanical way. | think
the -- that argues for repose, because you don't get
into a lot of these questions about who knew what when.
And, so, that certainly would be consistent with -- this

case would fit well within that -- that tradition, if
you were to go that way.

In addition on repose, let's not forget that
Congress gave 2 years after the date the profits were
realized. |If those profits were in a report, you
woul dn't need the whole 2 years, anyway. In fact, for
the fraud provision, you only get 1 year after you
di scover it. So in a sense, | think that hel ps show
that even in a repose approach, 2 years is plenty of
tinme.

Then -- but assum ng that you go with
equitable tolling, I think -- I would Ilike to enphasi ze
that there is really four approaches that have been

brought forth. There's the Ninth Circuit's rigid

approach that it -- they call it equitable tolling, but
there's really nothing equitable about it. It's -- it's
we don't care about who knew what, when or anything. It

is you have to file the 16(a).
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The district court actually struggled,
because the district court in this case said |I'm
supposed to be doing sonething called equitable tolling,
and there's nothing equitable here at all, because |
t hi nk everything here was plainly known to the -- to the
plaintiffs or should have been known.

Then you have the Litzler approach, which
| ooks to actual knowl edge. And | think as sonme of the
questioni ng brought out, there is no background rule
t hat distingui shes between actual know edge and
constructive know edge for purposes of equitable
tolling.

Again, | think as some of  the questions
brought out, equitable tolling, because it is an
equi tabl e doctrine, |ooks to has the defendant behaved
equi tably and has the plaintiff behaved equitably?

We agree with the governnment, that
diligence, in other words, would a reasonabl e
sharehol der -- did a reasonabl e sharehol der know or
woul d a reasonabl e sharehol der should have known is a
critical part of the inquiry that's mssing in -- in the
Ninth Circuit's analysis.

Where we disagree with the governnent is
with respect to their -- their view of fraudul ent

conceal nrent to involve any violation -- any all eged
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violation of a statutory 16(a) duty. Under the
governnment's view, it would be considered fraudul ent
conceal mrent and would -- we give rise to tolling.

I f sonebody were to cone in today and say,
gee, the Mcrosoft | PO back in 1986, there was actually
a group in there, the underwiters conspired, and -- you
know, the thing is the difference between this case and
that one is this case happens to have involved this
hugely prom nent PO litigation that really brought all
these things to light, but the -- the defendant in that
M crosoft hypothetical would not have the advantage of
being able to point to the defendant's -- the
plaintiffs' lack of diligence saying-this is all out
t here.

So, you would be creating a reginme, if you
go with the governnent's approach that really waters
down the defendant's cul pability on the fraudul ent
conceal nent side of equitable tolling, essentially they
are asking you to take the fraud out of fraudul ent
conceal ment.

The only last point I would like to make is
that with respect to the specific facts here again,
counsel said today that this was not known until a
Harvard synposiumin 2009. | would urge you, again, to

| ook at their briefing below, their docket 58 in the
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district court responds to our notion to dism ss by
citing a 2004 article, that they actually included in
the joint appendi x.

You can | ook at joint appendix 80 to 83,
their theory of underwriter conspiracy with issuer
Insiders is set forth right there on those pages of that
2004 article, well before the 2 years. And again in
addition, the 2000 -- their conplaint, which tal ks about
| ock-up, you can | ook specifically at joint appendi x 59
to 61 to see how |l ock-up was alleged to be a critical
part of their underlying theory.

Finally, it is not true again that the |IPO
litigation was only about underwiters. There were
i ndi vi dual issuer defendants at issue in the IPO
litigation. And, in fact, Judge Scheindlin's opinion
goes into sonme detail about the -- the alleged
conspiracy that they are saying -- the all eged group
that they are saying they couldn't have found out.

In fact, she says -- this at pages 356 and
358 of the Judge Scheindlin opinion, we will provide
guotations that show that their theory was very well
known. Thank you.

JUSTI CE SCALI A: Thank you M. Landau.

The case is subm tted.

(Wher eupon, at 12:01 p.m, the case in the
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above-entitled mtter was submtted.)
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